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1. City of Scottsdale, 2 municipal corporation,
Service upon: Carolyn Jagger, City Clerk, 3939 N. Drinkwater Blvd., Scottsdale,
AZ 85251

2. Sherry Scott, City Attorney, 3939 N, Drinkwater Blvd., Scottsdale, AZ 85251

This firm represents Shawn C. Fuller with respect to his claims against (1) the City of
Scottsdale, a municipal corporation established pursuant to the laws of the State of Arizona

(2} Sherry Scatt, City Attorney.

This is his formal claim for damages, and is a prerequisite to a civil action against the City
of Scottsdale in the Maricopa County Superior Court if his claims cannot be settled within
sixty days of service of this claim.

Mr. Fuller was employed by the City of Scottsdale as its City Prosecutor beginning
September 30, 2019, until he was wrongfully terminated on February 7, 2020.

At the end of his first day in office, an Assistant City Prosecutor informed Mr. Fuller that
there was a rumor circulating through the office that exculpatory (a.k.a Brady) material was
not being disclosed to defendants in DUI cases brought by Scottsdale where breath
evidence was not available; e.g. a suspect refused to consent to a breathalyzer and a warrant
for blood was obtained. The rumor was that exculpatory lab reports came in showing no
alcohal or drugs in the defendant’s system and were not being disclosed to the defendant.
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Shor.tly tl}ereafter, a City Prosecutor support staff member disclosed to Mr. Fuller a
specific situation where a defendant came into the office and requested a meeting with
fqrmer City Prosecutor Caron Close because he discovered the exculpatory lab report in
his case after he was sentenced. Apparently, Ms. Close refused to discuss the matter with
the defendant. This conversation was also witnessed by the Office Manager. Deeply
concerned, Mr. Fuller ordered an immediate audit. The audit commenced on or about
October 1, 2019. Sherry Scott was named Scottsdale City Attorney on October 3 or 4.

The audit went back 5 years, to October of 2014. Several cases were discovered where
exculpatory Brady material (lab reports) were not disclosed. Most of the cases were
personally handled by Caron Close. In the vast majority of those cases, the defendants were
not represented by counsel and pled guilty at their arraignments. In just one case, the
defendant was represented by counsel and the exculpatory lab results were available prior
to the defendant being sentenced. In all other cases, the defendants pled guilty and were
sentenced prior to the lab reports being completed.

As soon as the audit discovered a case where Brady was violated, Mr. Fuller contacted Ms.
Scott and reported the situation. That first meeting occurred in early October 2019
(possibly October 11 or 12). Another Assistant City Attorney was present for that meeting.
At the meeting, Mr. Fuller had to work hard to convince Ms. Scott that, for the sake of due
process, under the rules of professional conduct (ER 3.8), criminal procedure, and Brady,
Mr. Fuller was obligated to disclose the exculpatory evidence by filing a pleading with the
court and copying the public defender’s office. That type of pleading basically gives the
court and the defendant or defense counsel notice that exculpatory evidence exists, and
gives the defendant the ability to request permission to withdraw from the plea. Ms. Scott
was extremely hesitant to give Mr. Fuller permission to disclose the information because it
could potentially expose the City to negative publicity and/or civil litigation. Ultimately,
Ms. Scott begrudgingly gave approval to file the motion giving notice of the Brady material
in the first case. Thereafter, whenever a case was discovered where due process, the ethical
rule and Brady was violated, Mr. Fuller directed his prosecutors to file the appropriate
pleadings with the court.

In either late October or early November 2019 during a discussion with Ms. Scott on the
topic of the audit and the continued findings of violations, she indicated that they should
probably hire an attorney to deal with any bar inquiries. Ms. Scott then hired Rob Ellman.

In late November or early December 2019, Presiding Judge Olcavage sent the State Bar a
letter informing them of the Brady violations and the pleadings that were being filed by Mr.
Fuller’s office. On December 10, 2019, the State Bar sent Rob Ellman a letter informing
him that the City Prosecutor was under investigation for the issues brought to their
attention by Judge Olcavage.
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Shortly after the City Attorney’s office received notice of the bar inquiry, in a meeting, Ms.
Scott expressed concern that Caron Close would be brought into the State Bar
investigation, and that she was concerned for her well-being because she (Close) was a
single mother and was going through a lot of stress as of late (after getting fired from
Maricopa County). She then indicated she was going to call Close that weekend and see
how she was doing. Ms. Scott also made statements that she was sure that the violations
were mistakes or inadvertent and that she knew Ms, Close wouldn’t intentionally do such
a thing, During the same time frame, Ms. Scott informed Mr. Fuller that the audit should
only go back 5 years, and she did not want him to go further than that.

During a subsequent conversation Mr. Fuller had with the Assistant City Prosecutor that
Mr. Fuller had tasked with handling the audit, he learned that it was possible to go back
further than five years utilizing the Scottsdale Police Department’s lab database, Shortly
thereafter, Mr. Fuller informed Ms. Scott that they had the ability to go back further than
five years and requested that he be allowed to do that. Ms. Scott refused that request.

On January 7, 2020, Mr, Fuller was suspended by Ms. Scott with HR present, and placed
on administrative leave with pay. The reasons for the suspension were vague, at best, but
appeared to concern allegations of Mr. Fuller “harassing” a female attorney in the office,
or committing gender discrimination. No specifics were provided, but Mr. Fuller
confidently denied all such allegations, knowing them to be false. Ms. Scott then withdrew
the allegations of harassment and said that it was only gender discrimination, which
allegedly only occurred once, on December 24, 2019, In that meeting, he was presented
with a pre-typed, pre-signed letter of suspension brought to the meeting by Ms. Scott.
During the meeting, Ms, Scott named the complaining attorney, who was a favorite of
Caron Close when Close was the City Prosecutor.

Mer. Fuller requested permission to remain at work, but Ms. Scott indicated that would not
be permitted out of fear that Mr. Fuller would “retaliate” against that female attorney - a
groundless accusation.

M. Fuller reached out to Ms. Scott and HR while on leave, providing possible witnesses,
and inquiring as to the investigation and when he could return to his duties, No one
responded.

On January 24, 2020, Ms. Scott emailed Mr. Fuller and requested a phone call. During the
phone call, Ms. Scott stated that she wanted to talk telephonically so that there would be
nothing in writing for “public records.” Ms. Scott ordered Mr. Fuller to speak with an
investigator hired by the City on January 29, 2020. Mr. Fuller met with the investigator for
six hours on January 29 and four hours on January 30. The “investigation” covered every
aspect of Mr. Fuller’s time at the City.
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On February 6, 2020, Ms. Scott ordered Mr. Fuller to report to City Hall on February 7,
2020. Mr. Fuller arrived at City Hall on the 7% for a meeting with Ms. Scott, Joe Padilla
(who had hired Mr. Fuller initially) and HR. Ms. Scott informed Mr. Fuller that the
investigation was complete, but that nothing was in writing. Ms. Scott stated that “it wasn’t
a good report” that “it was not going to work out” and that she had lost trust in Mr.
Fuller’s ability to lead the department. She presented Mr. Fuller with a prepared letter of
dismissal, She gave Mr. Fuller the option of resigning, which Mr. Fuller declined.

Mr. Fuller requested a copy of the report and the audio recordings of the investigation. He
specifically asked if there had been any findings regarding harassment or gender
discrimination. Ms. Scott said unequivocally that the report had sustained no finding of
harassment or gender discrimination, but that if he stayed employed there was concern that
he would violate the anti-harassment regulations. Ms. Scott left the room, and the HR
representative asked if Mr. Fuller wished to speak with Mr. Padilla privately. Mr. Padilla
and Mr. Fuller met briefly, during which meeting Mr. Padilla urged Mr. Fuller to
reconsider getting the report in writing as it “wouldn’t look good for anyone.” Mr. Fuller
informed Mr. Padilla that he had nothing to hide, and reiterated his request for the written
report and all related audio recordings.

A.R ii); see, e.g
349, 9 P. 3d 1088 (App., 2000). This statute

VIc eImina histleblowing
Murcott v. Best Western Int’l., Inc., 198 Ariz.
provides in pertinent part for a tort claim:

3. An employee has a claim against an employer for termination of
employment only if one or more of the following circumstances have
occurred:

(c) The employer has terminated the employment relationship of an

(i) The disclosure by the employee in a reasonable manner that the

employee has information or a reasonable belief that the employer, or an
employee of the employer, has violated, is violating or will violate the
Constitution of Arizona or the statutes of this state to either the employer or
a representative of the employer who the employee reasonably believes is in
a managerial or supervisory position and has the authority to investigate the
information provided by the employee and to take action to prevent further
violations of the Constitution of Arizona or statutes of this state or an
employee of a public body or political subdivision of this state or any agency
of a public body or political subdivision.
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The Conduct of the parties listed on page one as the parties against whom this claim is
made violated Arizona statutes and regulations including but not limited to: that Mr.
Fuller’s reports of unlawful conduct to his employer City of Scottsdale and Sherry Scott
were on matters that were violations of Arizona law, to-wit: Article 2, Sections 4 and 24,
Arizona Constitution (see Brady v. Maryland, 373 U.S. 83 (1963); ER 3.8(g); and 16A A. R.
S. Rules Crim. Proc., Rule 15.1, Mr. Fuller was terminated for his disclosure of and
opposition to these violations.

This is an intentional tort and general tort damages and punitive damages are recoverable,
except that punitive damages are not recoverable against a state or local government agency
or department. A.R.S. § 12-821.04. However, the termination decision maker - in this case
Sherry Scott - may be liable as a joint tort-feasor and such individual supervisor may be
subject to an award of punitive damages. Higgins p. Assmann Electronics, Inc., 217 Ariz. 289,
173 P. 3d 453 (App. 2007) (rev. den. 2008).

Relief and Sum Certain Requested in Order to Settle This Claim

Mr. Fuller is willing (and hereby offers) to settle these claims against City of
Scottsdale and Sherry Scott in exchange for the total sum certain of $1,842,660.17,
representing (1) $29,166.66 for two months of lost wages for the statutory consideration
time that Scottsdale may consider this Notice of Claim; (2) $737,493.51 in minimum lost
wages measured by the difference in weekly pay at the City ($3,365.38) and estimated
weekly pay as an assistant County Attorney ($2,403.85); the difference thus measured at
$961.53 per week from April 7, 2020 until Mr. Fuller’s anticipated retirement date of
December 17, 2034; (3) $724,500.00 for 21 years of lost retirement benefits from the ASRS
caused by Scottsdale’s termination of Mr. Fuller beginning 12/17/2034; (4) $175,000.00
for emotional distress damages from both the retaliation after his whistleblowing and his
termination, harm to Mr. Fuller’s professional reputation, and his reduced standard of
living; and (5) $175,000.00 for punitive damages (from the individual party named); and
(6) $1,500.00 in attorney’s fees incurred with the undersigned to date in representing him
on this matter. If these claims are not settled, Mr. Fuller may pursue injunctive relief as
well, including reinstatement.

This notice and your response shall not be admissible in evidence as provided by Arizona
Rules of Evidence Rule 408.

Sul}mitted by:

7 Aosha W, Carden
" Attorney for Claimant
Shopw O. Fulier




